INTRODUCTION
In "The Changing Market for Criminal Casebooks," Jens David Ohlin offers an appreciative, but nevertheless critical review of established criminal law casebooks.' He then introduces his own offering by describing "a vision for a new casebook" that will better serve the needs and wants of contemporary students. 2 Ohlin begins with the arresting claim that criminal law professors are passionate about their subject because they are fascinated by human depravity. 3 Then, throughout his essay, he stresses efficient, consumer-focused delivery of doctrinal instruction as the defining task of a successful casebook. 4 thereby captivates us in ways that torts and contracts cannot, and he suggests that because of the human proclivity toward indulgence in this depravity, professors in the field are "obsess[ed]" and "addicted" to this "intensity and despair." 8 Of course, we concede that crime is dramatic and criminal law cases can be colorful. But surely criminal law also calls its teachers for deeper reasons.
Punishment is the strongest manifestation of government power, and the need to justify, check, and channel that power is an intellectual challenge for professors and students alike. The conventional answers to that problem are supplied by utilitarian and deontological moral thought, but the problem of punishment, and the issues raised in criminal law, are political as well as moral. 9 While American criminal law, as a historical matter, owes more to utilitarian legal thought than to deontological moral philosophy, any body of criminal law is both retributive and preventive in function. Criminal law regulates violence by asserting a public monopoly on vengeance. It mobilizes collective blame and deploys it to take sides in violent social conflicts. It may not be able to prevent every act of victimization, but by vindicating victims, it prevents them from suffering the indignity of an offender victimizing them with impunity. In this way criminal law serves as a guarantor of each individual's civic equality. By identifying the state as the ultimate protector of each individual's security and dignity, criminal law gives each individual a stake in the law's authority. As the other first-year subjects are important for defining legal entitlements and relationships, criminal law is uniquely important in legitimizing the rule of law itself.
As an arbiter of social conflict and a guarantor of civic status, criminal law is necessarily also a potentially powerful weapon of subordination. Thus, students interested in inequality in American society need to realize that while racial discrimination or government abuse are not unavoidably inherent in a criminal justice system, the risk of them is ever-present. Because crime and punishment distribute status, criminal law is inevitably an important arena of political contestation. Indeed, this is why crime narrative is such a compelling tradition in American culture. The moral dramas of crime and criminal law command our attention because they implicate us. When we watch rampant violence and implacable justice on the flickering screen, whether on the television in the safety of our suburban rec rooms or in miniaturized form on our devices, we are reassured that others in American society face substantial risks of victimization or prosecution that we are spared. Because crime and law enforcement are such important markers of status in American society, Americans can enjoy privilege-real or imagined-by consuming crime drama.
II. COMMON LAW AND CODE AS INTELLECTUAL HISTORY
Ohlin's review of three leading casebooks hints at these larger stakes. All three books offer distinct and coherent points of view on the subject of criminal law. All present state punishment of crime as an important moral and political problem.
Kadish, Schulhofer, Steiker and Barkow's venerable and still-popular book draws attention to the fundamental question of how we justify punishment and to the contrast between retributivist and utilitarian answers to this question. 10 It offers excerpts from Immanuel Kant and Jeremy Bentham at the outset and then invites students to apply these theories to each issue in criminal law."' It also distinguishes justification and excuse as reasons to absolve from punishment.
2 Finally, it draws attention to the problem of moral luck, the puzzle as to why we sometimes condition punishment on actually causing harm; and it explores different standards of causal responsibility. 13 Ohlin acknowledges the book's great influence and its theoretical interest, but he claims that students complain about all this "philosophy" and "crave" more doctrine. 14 In thus opposing doctrine and philosophy, Ohlin slights the central role that the "philosophical" 5 concepts Kadish and his coauthors emphasizeretribution, prevention, justification, excuse, and causation-actually play within doctrine.
Kadish was a student of Herbert Wechsler and modeled his book on Wechsler's teaching materials. 6 Wechsler had a thoroughly utilitarian view of criminal law and worked within a tradition of utilitarian codifiers, including Bentham, the English Criminal Law Commission of the 1830s, Thomas Macaulay's colonial Indian Penal Code of 1860, and James F. Stephen's A Digest of the Criminal Law and proposed code for England, adopted as the Criminal Code of Canada.' 7 Kadish's casebook appeared in 1962, the year the Model Penal Code was promulgated. It set the pattern of criminal law casebooks for the last fifty years in focusing on the issues and illustrative cases addressed in the drafting of the Model Penal Code. Kadish also had strongly utilitarian views of his own on some questions: he believed that criminal punishment should be confined to potentially harmful conduct but that punishment should be conditioned on knowing imposition of risk, rather than actual results.'"
The Model Penal Code incorporated a distinctively utilitarian conception of a criminal offense, first developed by Bentham, as consisting of an objective element comprising conduct, circumstances rendering such conduct dangerous to legal interests, and harmful consequences to those interests; and a mental element consisting of either the purpose or the expectation of creating such harm. 19 John Austin added a more refined taxonomy of expectations that became the Model Penal Code's distinctions among knowledge, recklessness, and negligence. 20 The Model Penal Code's basic analytic technology, requiring assignment of a particular culpable mental state to each conduct, circumstance, or result element, is ultimately derived from these "philosophical" ideas.
The Code would also incorporate utilitarian and other values into law as gap-fillers. Thus article 1.02 of the Code announces the purposes of forbidding and deterring "conduct that unjustifiably and inexcusably inflicts or threatens substantial harm to individual or public interests." 21 It adds the purposes of incapacitating the dangerous and rehabilitating offenders, and it recognizes retributive considerations, such as conditioning punishment on fault and proportionality, as limits on these purposes. Finally, it provides that when any code provision "is susceptible of differing constructions it shall be interpreted to further the general purposes stated in this Section."
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Statutes modeled on the Model Penal Code contain similar provisions. New York Penal Law section 1.05 identifies the Law's "general purposes" as deterrence, rehabilitation, and incapacitation, as well as the retributive purposes of proportionate punishment and providing "an appropriate public response to particular offenses, including consideration of the consequences of the offense for the victim ... and the community." 2 Section 5.00 provides that the New York code should be interpreted broadly "to promote justice and effect the objects of the law." ' 2 4 In short, theories of punishment, however philosophical, are not idealized abstractions: they are binding legal norms that students need to know how to invoke and apply, particularly to issues on which the statutory or doctrinal law is uncertain.
According to Ohlin, Joshua Dressier and Stephen Garvey's very popular book also emphasizes the question of how punishment serves utility and desert but offers a clear and elegantly structured account of the doctrine. 25 Thus, like theorists and lawyers from civil law jurisdictions, Dressler and Garvey divide criminal law into three issues: offense elements, justification, and excuse. 26 Ohlin might have added that Dressler and Garvey also divide offense elements into mental and act elements, a venerable distinction in common law jurisdictions. 27 In addition, on most doctrinal issues, Dressler and Garvey offer two contrasting solutions: a Model Penal Code solution and a common law solution.
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Although approving the tripartite structure of criminal liability, Ohlin objects to the assumption that there should be only one alternative to the Model Penal Code's rules, and that it is supplied by the English common law.
29 This is a fair criticism. Most American criminal law is statutory, and fifty-two jurisdictions may offer more than two statutory alternatives. Some of the common law rules Dressler and Garvey present have an uncertain provenance. For example, the "common-law felony-murder rule" that imposes strict liability for causing death in any felony, although proposed in some eighteenth-century treatises, was not the law in England before the American Revolution, and it does not accurately describe American felonymurder rules enacted during the nineteenth century or in force today.
3 0 In any case, Ohlin plausibly argues that the appealing clarity of Dressler's presentation of doctrine comes at some cost in precision. Yet Ohlin may misevaluate Dressler and Garvey's contrast between common law and Model Penal Code approaches by treating them merely as descriptions of current law. Instead, they may be seen as ideal types defining an axis of controversy along which different standards are possible. In presenting his common law model, Dressler and Garvey bring to life prevailing law as it stood before the Model Penal Code and as critiqued by the Code's drafters, and thereby illuminate the Model Penal Code's innovations. To be sure, the term "common law" misleadingly suggests that modern alternatives to the Model Penal Code's solutions are always of ancient English origin, and that they are always judicially rather than legislatively enacted. Yet-as we shall see in the next section of this Response-the Model Penal Code is usefully contrasted with prerevolutionary English law. This dichotomy is illuminating if clearly presented as two moments in a historical narrative, rather than two exhaustive categories of contemporary rules, and Ohlin's dismissal of this dichotomy overlooks that potential.
As summarized by Ohlin, legal scholar and casebook editor Paul Robinson offers a solution to the conflict between utility and desert as aims of criminal justice." According to Robinson, most Americans have convergent views on when punishment is deserved, and even on the relative amounts of punishment that are deserved. Robinson believes, however, that these retributive views should be reflected in criminal law for the utilitarian reason that fear of self-condemnation and the deserved condemnation of others is a more powerful deterrent to crime than fear of punishment. 32 Punishment, Robinson argues, should be deserved to achieve the "utility" of desert.
3 3 In his comment on Robinson's casebook, Ohlin objects that Robinson's emphasis on these widespread normative intuitions comes at the expense of teaching students to apply enacted law. Thus, while Ohlin praises Robinson's use of hypothetical problem cases, he argues that real appellate cases would give students more guidance. 34 Ohlin thereby undervalues Robinson's contribution to doctrinal understanding. Robinson's considerable body of writing on element analysis in the Model Penal Code has informed virtually every contemporary scholar's understanding not only of this model but of the great majority of penal codes revised in light of it2 s And Robinson's book naturally incorporates these insights that he pioneered. But here Robinson is a victim of his own achievement: his interpretation of the Model Penal Code has become so influential that its influence is no longer visible. Robinson should not be denied credit for illuminating doctrine just because the rest of us-likely including Ohlin-have borrowed his ideas.
Moreover, Ohlin obscures an important theoretical claim about doctrine implicit in Robinson's approach. American criminal law is not really "doctrinal" at all, because almost all of its important issues are decided by legislation. Robinson is our foremost expert on criminal codes, both as a scholar and as a practicing consultant to governments. In his casebook, he presents criminal law as a series of policy problems confronting elected legislators and their democratic constituents. From Robinson's perspective, presenting criminal law as a received body of "doctrinal" principles misstates So the market niche Ohlin hopes to fill is clear enough. He would downplay legal philosophy and aim "to get students to understand the doctrine and skillfully apply it."38 Ohlin offers to do this in three ways: by beginning with an explication of all the doctrine on a given issue, by proceeding to invite students to apply it to a series of challenging reported appellate cases, and finally by offering practice exercises based on recent cases in the news.
3 9 Ohlin prefers to explicate the basic background doctrine himself rather than to rely on cases to announce the rules. In his view, criminal law casebooks devote too much space to "announcement cases" and not enough to "application cases" that apply familiar rules to challenging facts. 40 Ohlin may have a good point here, but for an unstated reason: there are few interesting announcement cases in modern American criminal law, because most of the announcing is done in statutes, not cases. Perhaps the most useful way to "announce" the law, then, is to provide students with a range of contrasting statutes.
In any event, Ohlin wants to do a better job than his predecessors in explicating contemporary law and teaching students how to apply it. Ohlin eschews his predecessors' common aspiration to offer a distinct and coherent view on criminal law and punishment as political or moral problems. He faults their casebooks not for offering less than a review of doctrine but for offering more.
4 1 Yet he thereby suggests that rival books might not do a good job of inculcating legal doctrine because they are pursuing conflicting aims.
There is some truth in the claim that contemporary casebooks could do a better job of accurately describing criminal law doctrine. a simplified model is unlikely to be better informed. 49 Nor should we assume that Dressler's model of the doctrine is inaccurate merely because he connects it to a view of criminal law as a political and moral phenomenon. Indeed, we have suggested that Dressler's dichotomy between the common law and the Model Penal Code is most illuminating to students when presented as an axis defining pervasive conflicts within criminal law doctrine. 50 If anything, Dressier can be criticized for not being explicitly theoretical enough: he could more clearly connect the Model Penal Code with utilitarian penology and the requirement of a mental element. He could more clearly identify the common law with ideas about governing authority, public peace, and objective criteria of liability. In any case, the theoretical ambitions of Dressler's book, and those of others Ohlin criticizes, are strengths rather than weaknesses. This is because normative theory and social context are not ancillary to criminal law. They are properly part of the subject of criminal law itself.
IV. INTELLECTUAL HISTORY AS DOCTRINAL KNOWLEDGE
As we have seen, Ohlin describes the leading casebooks as structured by distinctions between retributive and utilitarian justifications for punishment, between offenses and defenses of justification and excuse, and between common law and Model Penal Code rules. When these distinctions are presented independently of one another, they seem like competing-and perhaps mutually discrediting-interpretations of doctrine.
Yet each of these categories emphasizes a different aspect of the same intellectual history. And when we locate the ideas of retribution and utility in that history, they seem less like academic philosophies and more like policies. When we recognize that distinctions between offenses and defenses and between act and mental elements were introduced at different times to achieve different policies, we can better understand how controversy and confusion can arise as to whether mistake is an excuse defense or the absence of a required mental element. Similarly, when we recharacterize the common law as a set of policies and doctrines expounded by jurists during a certain period of the past, we can trace its legacy in contemporary doctrine without oversimplifying that legacy.
Such a historical perspective is provided by a theoretical work that Ohlin cites respectfully, George Fletcher's 1978 book, Rethinking Criminal Law. 5 ' Fletcher generally sympathizes with the revival of retributivism and promotes the tripartite analysis of liability (offense, justification, excuse) 49 . Dressier regularly updates a 700 page hornbook. DRESSLER, supra note 30.
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See supra text following note 31. 51. Ohlin, supra note 1, at 1156 (citing GEORGE P. FLETCHER, RETHINKING CRIMINAL LAw (1978)).
that prevails in the civil law tradition. 5 2 But Fletcher also adds another important distinction between manifest and subjective criminality. According to Fletcher, English criminal law up to the eighteenth century conditioned liability primarily on objective criteria-manifestly criminal conduct or harmful consequences-rather than on subjective mental states.
53
In medieval and early-modem law, crimes were not conceived as injuries to interests of individuals. Instead, they were breaches of a duty of political loyalty to a lord. 5 4 The criminal jurisdiction of the royal courts was defined by the king's peace, which asserted a monopoly on legitimate violence, particularly in public, where any unauthorized use of arms could be taken as a claim to governing authority and a challenge to the crown. 55 The king's peace also forbade revenge, substituting public punishment. 5 6 Conduct that violated the king's peace included trespasses by force of arms or by breach of an enclosure. When harm followed from such a trespass, the result could be a criminal offense.
s7 Trespasses were manifestly criminal in the sense that they publicly flouted royal authority. 58 A crime might nevertheless be justified, which meant legally authorized, or excused, which meant that it merited a pardon. 5 9 Excuses included infancy, insanity, and duress-but also self-defense, seen as a justification today. Excuses also included mistake and accident, which today would be thought of as the absence of required mental elements of the offense, rather than as defenses. 60 Fletcher showed that the "pattern" of manifest criminality explained puzzles in the history of larceny. 61 Courts were initially reluctant to punish 52. GEORGE P. FLETCHER, RETHINKING CRIMINAL LAW § 6.3.2 (1978) (comparing retributive and utilitarian rationales for punishment); id. at § 6.6.2 (retributivist critique of recidivist sentencing); id. at § 9 (distinguishing mistakes bearing on mental element of offense from excusing mistakes); id. at § 10 (distinguishing justification and excuse).
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Id. at § 2.1.1. misappropriations of property achieved by deception or betrayal of trust, because the manifest breach of the peace-the trespass-was absent.
4 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS
62 They attempted to finesse the problem with metaphysical arguments that deception prevented possession from transferring by delivery, so that a sufficiently trespassory taking from possession could occur later, even though the offender appeared to have already acquired possession. 63 By the second half of the nineteenth century, courts had decided that fraudulent intent could substitute for force to supply the trespass itself at the time of delivery. At that point, theft no longer required a manifestly criminal act. 64 While Fletcher took theft as his paradigm for the "metamorphosis" from manifest to subjective criminality, he pointed to other examples, such as the appearance and expansion of inchoate crimes around the beginning of the nineteenth century. 65 Such crimes require proof of intent but may require far less by way of conduct than completed crimes. 66 The general doctrine that the attempt to commit a crime is also a crime did not appear in English law until the late eighteenth century. 67 From that time until the late twentieth century, attempt expanded to require less conduct. Originally attempts required the same conduct as a completed offense, minus only the result. But by the late twentieth century, many jurisdictions had adopted the Model Penal Code's "substantial step" test, requiring only some conduct showing seriousness of purpose. 69 We see similar patterns in the law of rape, with the difference that change has come much more slowly and incompletely. In medieval England, rape appears to have been seen more as an offense against the honor and property of the victim's family than as a crime against her sexual autonomy. 70 It seems likely that rape was recognized as a felony because certain rapes-particularly of marriageable daughters of respectable households by strangers-might provoke violent conflict. By contrast, the sexual exploitation of a servant by her master would likely have been seen as a matter of household governance, not a breach of the king's peace. 7 ' In early-modern England, rape required sexual intercourse by force overcoming physical resistance. 72 There was no requirement to prove knowledge of the victim's nonconsent because-as with most felonies-the required conduct was manifestly incriminating. The requirement of resistance persisted into the twentieth century-"utmost resistance" was still required in New York in the 1970s. 73 Yet, as Susan Estrich shows, it was deployed selectively, to preclude liability in acquaintance rapes but not stranger rapes. 74 To this day, most states continue to require force. 7 Only in the late twentieth century was there widespread recognition that sexual assault was frequent and generally unreported and unprosecuted in dating, family, workplace, and educational settings. 76 Estrich, Stephen Schulhofer, and others proposed a redefinition of rape as sexual intercourse without consent, combined with negligence with respect to nonconsent.
77 Such negligence could be established by showing that the defendant proceeded toward the sexual act in the face of express nonconsent, 78 or-somewhat more controversially-that the defendant proceeded without express consent. 79 The historical development of the core crime of homicide also involved a transformation from objective to subjective criteria of liability. The common law defined murder as an unlawful killing with malice. blow.," In early-modern English law, killing meant inflicting a fatal wound or injury by means of an armed attack of some kind. Provided that the conduct was manifestly violent, a wound or injury was inflicted, and the victim died, the element of killing was established.
8 2 There was almost no litigation of causation apart from these questions of weapon and wound. 83 "Malice" was not any particular mental state with respect to the prospect of death, but instead inhered in killing, absent some exculpatory claim like self-defense, provocation, or accident. 8 4 The excuse of accident required that the infliction of the wound or injury be accidental, not the death itself. 8 5 Unless a weapon or poison was involved, the question of accident would not likely arise because there was no killing. 86 A study of homicide law as applied in London's Old Bailey in the seventeenth and eighteenth centuries shows that an armed attack (or poisoning or strangling) was required for murder but that intent to kill was not. Murder indictments invariably described the weapon and the wound in detail and usually said nothing about the killer's intentions.
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The focus of litigation was not intention, but self-defense, provocation, or mutual combat. When a defendant killed, the important question was the extent of the victim's responsibility for the breach of the peace. Thus, homicide liability was framed less as a question of causal responsibility for a result than as a problem of allocating moral responsibility for violent conflict. 88 Homicide cases required the jury to pick a side in a moral drama.
All of this had changed by the end of the nineteenth century, in both England and the United States. In Pennsylvania, reformers had divided murder into degrees and required either a deliberate intention to kill or killing in the course of enumerated felonies for capital murder. 8 9 Over the course of the nineteenth century, other codes also defined the mental states required for murder. In England, Bentham offered his new model of offending as harming or endangering a legally protected interest, with an accompanying mental state with respect to that danger. 90 In the 1830s, Bentham's acolytes on the Criminal Law Commission reinterpreted objective criteria of liability, such as a blow with a weapon or a wound, as evidentiary rules establishing presumptions of intent to kill on the basis of such conduct. 8 was natural to critique these presumptions as artificial constructions of a mental element. By the end of the nineteenth century, Stephen had redefined murder as causing death with malice, and malice as one of several mental states, all reducible to recklessness of a substantial risk of death. 92 In the 1930s Wechsler and Jerome Michael proposed a rationale of homicide, defining homicide as causation of death and grading homicide offenses entirely on the basis of the actor's expectation that death would result from his or her conduct.
9
" The Model Penal Code and many states adopted this approach to homicide.
And yet the transformation of homicide from manifest to subjective criminality was not and could not be completely successful. The utilitarian logic of the Model Penal Code favors conditioning liability on expected harm, but it disfavors conditioning punishment on actual harm. From the utilitarian perspective, conditioning punishment on harm rather than risk is "rationally indefensible" and makes punishment a matter of "moral luck."
94
It thereby reduces the certainty of punishment and blunts its deterrent effect. 95 As Herbert Wechsler explained:
From the preventive point of view, the harmfulness of conduct rests upon its tendency to cause the injuries to be prevented far more than on its actual results; results, indeed, have meaning only insofar as they may indicate or dramatize the tendencies involved. Reckless driving is no more than reckless driving if there is a casualty and no less if by good fortune nothing should occur .... [I] f the criminality of conduct is to turn on the result, it rests upon fortuitous considerations unrelated to the major purpose to be served by declaration that behavior is a crime.
96
For this reason, the Model Penal Code generally equated the punishment of inchoate and completed crimes. 97 Yet most codes reject this position, because-as Robinson shows 98 -results matter to the public. For the public, punishment serves not only to deter future risk but to redress past wrongs by vindicating the dignity of victims. Our legal system's persistence in punishing actual results is a vestige of the common law's overriding concern with establishing and enforcing the king's peace.
The ideas of manifest criminality and the king's peace help us understand the values informing the common law of crimes, just as utilitarianism offers the key to understanding the Model Penal Code's doctrinal solutions. The common law developed a distinction between offenses and defenses, while utilitarian reformers developed an analysis of offenses as composed of act elements and corresponding mental elements. In the common law offenses were challenges to the law's monopoly on violence, and defenses were claims of authorization or pleas for mercy. Among the utilitarian codifiers, offenses were choices to risk harm to protected interests, and defenses were claims to have maximized utility or to have been undeterrable. Contemporary American criminal law reflects the continuing influence of these two competing approaches to the purposes, limits, and structure of criminal law. For example, our contemporary law of homicide is utilitarian in formconditioning liability on the expectation of causing death, but retributive in function-punishing actual results. In deferring to popular intuitions, the law of homicide illustrates what Robinson calls "the utility of desert."
99 At the same time, there is a cost to deferring to popular moral intuitions when those intuitions reinforce unjust social hierarchies. This cost is visible in the persistence of the requirement of force-a legacy of the common law pattern of "manifest criminality"-in the law of rape.
In summary, by recounting the evolution of American criminal law as a dialectic between the common law, with its ethos of public order, and the Model Penal Code with its utilitarian ethos, we can see that normative theory is not just a source of critical or policy perspectives on legal doctrine, but inheres in legal doctrine itself.
V. ACADEMIC RESEARCH AS DOCTRINAL KNOWLEDGE
Somewhat in passing, Ohlin criticizes our book (and others) for excerpting a wealth of law review articles and other academic writings. Ohlin regards these excerpts as distractions from the primary legal sources that he thinks should be the core of a casebook. If their purpose is to explain the law, he reasons, this purpose can be accomplished more clearly and succinctly in brief explanations in the editor's own prose.100 Yet the purpose of these excerpts is often to provide critical perspective on the law, which is most enlightening to students if offered from a variety of viewpoints. Here is how we explain this in our preface:
Since its inception ... this book has always been more than a collection of cases. It continues to interweave judicial opinions with statutory material, sociological accounts of crime, historical accounts of the development of the criminal law, and philosophical arguments about criminal justice. Thus we continue our commitment to place the substantive criminal law in a realistic social setting in which inequality-whether based on race, gender, or poverty-plays an undeniable role. One good example is Estrich's demonstration that the requirement of resistance was selectively applied in cases of "acquaintance rapes," thereby revealing that a social category was more important than a legal rule in determining the outcome of cases. 0 3 And Estrich's argument for shifting the focus of rape law from force to negligent violation of consent 1 0 4 provides a great example of scholarly counterpoint when paired with the powerful response by Lynne Henderson, who questions the value of such a shift. 1
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But for a fuller example consider Victoria Nourse's research on the gender dynamics of defenses to homicide. In "Passion's Progress: Modern Law Reform and the Provocation Defense," Nourse offered an empirically based critique of the Model Penal Code's standard for mitigating an intentional killing from murder to manslaughter. 0 6 Before the promulgation of the Code, most jurisdictions mitigated intentional killing to manslaughter based on a combination of provocative wrongdoing by the victim and a strong emotional reaction on the part of the killer. 0 7 In the common law, provocation could be established by physical attack or by adultery with the killer's spouse if personally witnessed. 08 Eventually, American courts extended provocation to killings of the adulterous spouse as well as the "paramour." °9 The Model Penal Code proposed a more subjective standard, putting the emphasis almost entirely on the killer's emotional state rather than on a normative judgment of the victim's conduct. Model Penal Code 210.3 mitigates killings "committed under the influence of extreme mental or emotional disturbance for which there is a reasonable explanation or excuse."11°T hat reasonableness would be "determined from the viewpoint of a person in the actor's situation under the circumstances as he believes them to be.""' 102. Indeed, the LaFave casebook, which Ohlin characterizes as dominantly consisting of appellate cases, Ohlin, supra note 1, at 1160-61, includes plenty of excerpts from scholarly commentary, from the interpretive to the normative to the empirical. E.g., WAYNE R. LAFAVE, MODERN CRIMINAL LAW 332-36 (5th ed. 2011) (on felony murder). Nourse showed that in a remarkable number of cases-all arising in jurisdictions with the Model Penal Code's extreme emotional disturbance standard ' 2 -defendants successfully mitigated on the basis of their emotional reactions to separation rather than infidelity: A significant number of the reform cases I studied involve no sexual infidelity whatsoever, but only the desire of the killer's victim to leave a miserable relationship. Reform has permitted juries to return a manslaughter verdict in cases where the defendant claims passion because the victim left, moved the furniture out, planned a divorce, or sought a protective order. Even infidelity has been transformed under reform's gaze into something quite different from.., sexual betrayal... -it is the infidelity of a fianc&e who danced with another, of a girlfriend who decided to date someone else, and of the divorcee found pursuing a new relationship months after the final decree." 3 Nourse concludes that the Model Penal Code's effort to adopt a value-neutral standard for loss of self-control simply invited juries to make normative judgments that devalued the autonomy of women."
Estrich
4 It is hard to see how students would know this without the benefit of her research, presented, in part, in her own words.
The law of self-defense generally requires that the use of deadly force must reasonably appear necessary to avert an imminent use of deadly force.' '5 In some jurisdictions, retreat is required if it reasonably appears safe. Yet even when retreat is not required, killings to prevent future attacks-however probable-are precluded by the requirement of imminence."
6 Thus the requirement of imminence bars nonconfrontational killings." 7 Remarkably, however, Nourse demonstrates that over a twenty year period the great majority of reported cases in which prosecutors had argued that self-defense was barred by imminence were confrontational killings." 8 In particular, she finds that prosecutors would often argue that a deadly attack was not imminent even when such an attack had commenced, because the defender could have avoided the confrontation by retreating before it occurred. 19 Thus, prosecutors would argue that victims of prolonged domestic abuse who either could not retreat or were not obliged to retreat nevertheless had no right to defend themselves against their abusers because they had remained in an abusive relationship.
20 Thus, Nourse again shows how objectionable social norms could override legal rules or give them completely unexpected content. Many other examples of empirical scholarship in this vein might be adduced. Where social norms are influencing arguments and outcomes in this way, a lawyer who knows only the doctrinal rules will have a misleading view of how they operate. Such a lawyer will not be well-equipped to apply the law, let alone to critique and improve it. And we should be long past the point of having to justify the use of nonlegal scholarship in illuminating legal doctrine. Thus, the dramatic change in self-defense law wrought by the proffering of the battered-spouse concept by such social scientists as Lenore Walker 121 is precisely due to the introduction of social and medical science into the doctrine.
VI. INDETERMINACY AS DOCTRINE
Criminal law teaching should present rules of law clearly when the rules are clear. But as shown by our discussions of Estrich and Nourse, intellectually honest teaching must sometimes show students that the law is uncertain or even incoherent. And where that uncertainty is foundational, our pedagogic duty is indeed to teach the uncertainty-to help students understand the moral and political conflicts preventing the courts from providing easy answers.
To illustrate this pedagogic principle, we now undertake a somewhat detailed review of an area of legal doctrine that is not only important to a criminal law course, but a virtually obligatory predicate to all else in the course. This is the area of the constitutional limits on criminal punishment.
As background, William Stuntz famously demonstrated that the Warren Court, concerned about the discriminatory use of the criminal justice system, responded in two ways: by incorporating the federal criminal-procedure rights into the Due Process Clause, and by establishing new due process standards for substantive criminal law.' 23 Yet it pursued the first strategy much more vigorously than the second. Stuntz argues that, in hindsight, this was a mistake. 124 Legislatures responded to the new impediments to police investigation (as well as rising crime rates) by criminalizing more offenses, making them easier to prove, and punishing them more severely. 125 Central to this expansion of liability was the proliferation of drug offenses. 126 For example, police and prosecutors responded to the difficulty of proving homicides by drug traffickers by increasing arrests and prosecutions for drug trafficking, while legislators accommodated this strategy by raising penalties. 27 These and other stratagems contributed to the rapid increase in incarceration that arguably had a much greater effect on the African American population than the discriminatory policing that the Warren Court sought to control through criminal-procedure reforms.
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The Warren Court's half-hearted attempt to constitutionalize substantive criminal law resulted in several cases suggesting limits that never quite materialized. The doctrinal history of this fitful attempt offers students a crucial lesson in how the indeterminate nature of some of the most basic components of substantive criminal law implicates profound issues of jurisprudence. This indeterminacy created by the Warren Court lingers to this day, and an intellectually honest criminal law course should ensure that students confront it.
One area of foundational uncertainty is the so-called requirement of an act. We can easily utter the mantra that because punishment expresses blame, it should be imposed only for voluntarily chosen conduct, not for unexecuted thoughts or desires, nor unchosen circumstances or statuses. But does the Constitution require an act? A due process requirement of conduct was implicit in the requirement of notice and specificity. Thus, in Connally v. General Construction Co., the Court held due process to require " [t] hat the terms of a penal statute ... must be sufficiently explicit to inform those who are subject to it what conduct on their part will render them liable to its penalties.' 29 In Lanzetta v. New Jersey, the Court struck down a law criminalizing being a gangster. 3° The Court concluded "[t]he challenged provision condemns no act or omission; the terms it employs to indicate what it purports to denounce are so vague . . . that it must be condemned as repugnant to the due process clause of the Fourteenth Amendment."''
The Court made a requirement of conduct, independent of notice, explicit in the seminal case of Robinson v. California, striking down a statute criminalizing addiction as a violation of the Eighth Amendment Cruel and Unusual Punishment Clause.
3 2 Yet the Court left the scope of this requirement uncertain. Writing for a majority of five, Justice Stewart observed that the statute:
is not one which punishes a person for the use of narcotics, for their purchase, sale or possession, or for antisocial or disorderly behavior resulting from their administration .... Rather, we deal with a statute which makes the "status" of narcotic addiction a criminal offense, for which the offender may be prosecuted "at any time before he reforms." California has said that a person can be continuously guilty of this offense, whether or Justice Douglas joined Justice Stewart's opinion, but his concurrence emphasized the possibility of involuntary addiction, the ill health effects of addiction, the physiological basis of the cravings, and the difficulty of overcoming addiction without assistance.
35 Justice Harlan's concurrence reasoned that the use of drugs by an addict could be voluntary and that punishing addiction would be acceptable if conditioned on proof of drug use. "Since addiction alone," however, is nothing "more than a compelling propensity to use narcotics," punishing addiction without use would be unconstitutional "punishment for a bare desire to commit a criminal act."
36 In short, Justice Douglas's opinion condemned the punishment of conduct that was blameless because it was involuntary; Justice Harlan's opinion condemned the punishment of status, identity, and disposition rather than conduct; and Justice Stewart's controlling opinion gestured in both directions. Thus, the Robinson case can be read as standing for two principles: a requirement that every offense include a conduct element-not merely circumstances and mental elements-and a further requirement that the conduct be performed voluntarily. Dissents by Justice Clark and Justice White feared that the ruling would prevent punishment of drug use by addicts.
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The later case of Powell V. Texas put Justice Douglas's voluntariness principle to the test.' 38 Powell challenged his conviction for public drunkenness on the grounds that he was an alcoholic, helpless to control his drinking and helpless to restrain himself from going in public once drunk. Hence, he argued, application of the statute to him cruelly punished involuntary conduct in violation of the Eighth Amendment.
3 9 Four Justices agreed. Another group of four Justices reasoned that drinking and going in public were acts and that since the statute did not single out alcoholics for punishment it did not define a status crime. 40 The deciding vote fell to Justice White, who agreed with the Justice Douglas plurality that the Robinson case had forbidden the punishment of involuntary conduct and could therefore be applied to bar punishment of an alcoholic for drinking.' Punishment of possession offenses is problematic even when the possessor is not an addict, however, because it is not obvious that possession is conduct at all. To the contrary, possession seems like the status of having a legal relationship to an object or, perhaps, the circumstance of proximity to the object. Thus, in the classic case of Proctor v. State, the Oklahoma Criminal Court of Appeals held that possessing real property with the intent to sell liquor there could not be criminalized, on the ground that mere possession of real property was not an act. 46 The Model Penal Code solves this problem by punishing not possession itself, but only knowing acquisition or knowing failure to dispose of the object possessed.
147 Federal law defines possession as having power over an object with the intention to control it. 1 4 s If we subtract the intention, however, we are left with a status or circumstance of proximity or access to an object. Sometimes the required power can be quite fictive. Thus, in United States v. Maldonado, the defendant was convicted of possession with intent to distribute cocaine without ever touching the cocaine, being alone with it, paying for it, or controlling access to it.1 49 If possession of this kind is an act, it is hard to know what the Eighth Amendment requirement of an act now forbids. 
Id.
Even more uncertainty attends the question of whether and when the Constitution requires a culpable mental state. In an influential article, Francis Bowes Sayre argued that strict liability should be confined to a narrow class of regulatory offenses punished by fines and designed to force businesses to internalize external costs too diffuse to motivate anyone to sue civilly. 150 Justice Jackson drew on these arguments in reading a requirement of knowledge that misappropriated property belonged to another into a federal theft statute in Morissette v. United States.' 5 l Justice Jackson reasoned that criminal liability for injury has traditionally been conditioned on an intention to injure. He therefore presumed a legislative purpose to condition criminal liability on intention for offenses outside the regulatory category.
Subsequent decisions have applied Morissette to require proof of culpability for several federal crimes. In United States v. U.S. Gypsum Co., the Supreme Court held that the offense of price-fixing required an intention to fix prices.
5 2 The Court's opinion concluded that
Morissette can be fairly read as establishing, at least with regard to crimes having their origin in the common law, an interpretative presumption that mens rea is required.... While strict-liability offenses . . . do not invariably offend constitutional requirements, the limited circumstances in which Congress has created and this Court has recognized such offenses attest to their generally disfavored status.
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Some lower courts have interpreted Morissette as setting limits on the permissibility of strict liability. In Holdridge v. United States, the Eighth Circuit ruled that due process did not require that an offense of repeated trespass on a government base be predicated on an additional unlawful purpose, in part because the penalty was slight and the offense was not derived from the common law. 154 The Sixth Circuit applied this reasoning in striking down a statute imposing up to two years of imprisonment for selling migratory-bird parts where the law did not require knowledge that the goods sold contained protected-bird parts. The court held that a culpable mental state was required for any felony.
5
The Supreme Court has held that due process requires culpability with respect to the obscene (and therefore unprotected character) of criminally punishable speech.' s6 In Lambert v. California, the Court reasoned that due process requirements of notice and specificity implied a requirement of culpability with respect to legal duties for at least some crimes of omission. In his opinion for the majority, Justice Douglas reasoned that specific notice of duties was unnecessary when passive conduct took place under circumstances that should alert the actor to the likely consequences.' s 5 Thus Justice Douglas effectively required negligence with respect to duties.
Another line of cases requires culpability to ensure proportionate imposition of capital punishment or life without parole. Capital punishment is intended to be imposed on the basis of desert and deterrence, making culpability necessarily relevant.' 5 9 Thus offenders who were developmentally disabled or minors at the time of the crime cannot be executed because their culpability is necessarily limited, while participants in fatal felonies cannot be executed for crimes committed without at least reckless indifference to human life.16o Finally, the Supreme Court has held that when culpable mental states are required, the prosecution must prove them beyond a reasonable doubt, rather than allow the jury to presume them from other facts. 161 A Florida statute recently put the uncertain import of these various lines of precedent to the test. The state's drug-trafficking statute imposes penalties of up to thirty years of incarceration on the basis of strict liability for possession or delivery of drugs, presumes knowledge of the illicit nature of drugs from the fact of possessing them, and permits defendants to offer an affirmative defense of lack of knowledge of their illicit nature. 62 In Shelton v. Secretary of the Department of Corrections, a federal district court granted habeas relief on the theory that this statute violated due process.
6 3 The court interpreted Morissette, U.S. Gypsum, and Lambert as implying that strict liability is permitted only when the conduct knowingly engaged in is obviously dangerous or likely to be regulated and the penalty and associated stigma are small. 64 The court reasoned that delivery of packages is generally harmless conduct not likely to be regulated, while the penalty for delivering drugs is great. 65 On appeal, the Eleventh Circuit observed that the Supreme Court's case law leaves the constitutionality of strict liability uncertain. 66 Reasoning that habeas corpus is available only for an obvious and unreasonable violation of federal law, however, it overturned the district court's decision. On the question of required mental culpability, as on the question of a required act, the Supreme Court announced sweeping principles-and then drew back in apparent fright from applying them. These constitutional limits on substantive criminal liability could have played a significant role in restraining the great expansion of liability and incarceration occasioned by the war on drugs, but sadly they did not. And the next generation of lawyers needs to know this story. It is especially important that prosecutors-who now have virtually unfettered power to overcharge-consider principles of justice that public defenders may lack the leverage, and courts may lack the courage, to hold them to. Yet the courage of courts and the leverage of lawyers to move them may also depend on the quality of arguments lawyers can fashion out of uncertain precedent, indefinite principle, and astute politics.
VII. CRIMINAL LAW: TECHNICAL EDUCATION OR Civic EDUCATION?
Having stated our case for the practical value of incorporating history, social science, and normative theory into legal education, we now turn to Ohlin's seeming concern that such an education may aim over the heads of students. When Ohlin refers to the "changing market for criminal law casebooks" as a factor in the design of any new book, he discreetly invokes a market on the mind of every law professor in the country. This is the market for law degrees, which has seen a 50 percent drop in demand since the financial crisis, leading to declining selectivity, price, and revenue.
168 Students today probably come to law school despite having seen negative press about legal job prospects. Contemporary students may also be aware that bar-passage rates have declined in many jurisdictions. Perhaps the average ability and confidence of law students have dropped so much that a different curriculum is needed. But there may also be a good deal of projection of law professors' own anxieties in the common wisdom that says so. While law school applications have dropped, so has enrollment. If faculty are redirecting their teaching to a substantially less-selective student population, that may not be a reflection on the student population they have, but on the one they feel economically obliged to try to recruit. Yet it may be wishful thinking to assume that a remedial curriculum will motivate less-capable students to invest their tuition dollars in law school or that it will justify them in doing so. Whenever the legal employment market suffers decline, calls for a more practical curriculum may be expected, despite an absence of evidence that curriculum affects the employment prospects of students. 72 Thus, current efforts to emphasize skills instruction and to better communicate pedagogic goals and outcomes are predictable marketing responses to the bursting of the legal education bubble and the attendant decline of applications and enrollment. Moreover, the push for skills, learning outcomes, and performance metrics is also part of a wider phenomenon in higher education. Like law school tuition, undergraduate tuition has risen ahead of the general rate of inflation. 17 The slowing job market after the financial crisis raised questions about return on investment for higher education generally, not only in law. Contributing to this crisis of consumer confidence in higher education has been a decline in public subsidization of higher education, leading to an alarming decline of quality at public institutions, and higher tuition payments at both public and private institutions. 74 Thus the reduction in public investment in higher education suggests that the increasingly prevalent view of higher education as a commodity is not only an effect, but also a cause, of its high price.
Nevertheless, if higher education has indeed priced itself out of its market, the proposed responses-skills training, learning objectives, assessment-seem overdetermined, reflecting wider trends in management and governance. When we treat education as just another consumer good, we assume that students come to it with fully formed preferences that educators must satisfy. In so doing, we lose sight of the ideal of liberal education as a public good that benefits society by fostering citizens, and as a formative experience that helps individuals determine their own preferences.
This ideal is relevant to the professional education of lawyers who are charged with fulfilling the Sixth Amendment right to counsel and who serve all three branches of government. Lawyers serve not merely as operators of the legal system but as stewards, charged with assessing and improving it. This important role of lawyers requires independent critical thinkers, not passive recipients of content.
There is no area of law more in need of civic leadership than criminal justice. The emergence of mass incarceration over the last three decades of the twentieth century is one of the most dramatic social changes in American history and has only recently attracted the attention it merits. Within a relatively short period, America experienced a 700 percent increase in the inmate population to 2.3 million, resulting in the highest incarceration rate in the world. 175 From 1990 to 2009 the average length of prison terms increased by 36 percent. 76 That our criminal law has so abruptly changed toward coercion and condemnation on such a vast and unprecedented scale surely calls for critical examination.
To grasp the novelty of mass incarceration, it is important to recall that from the 1820s until the 1970s, American correctional policy was organized around the aim of rehabilitation.
177 Suddenly in the 1970s, political and ideological support for this "rehabilitative ideal" collapsed, 78 The now-familiar story includes rising crime rates and the political provocations of urban unrest; reaction against enforcement of the civil rights of criminal suspects; conservative objections to coddling criminals and absolving them of blame; studies of prison rehabilitative programs indicating that "nothing works"; liberal concerns that the discretion involved in probation and parole invited racial and political discrimination; libertarian concerns about coerced therapeutic treatment; and even leftist critiques of rehabilitation as diverting attention from the social causes of crime to the personality of the offender.
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At that time, skepticism about determinism and utilitarianism in moral philosophy helped fuel a renaissance in retributivist thought, with such thoughtful exponents as Herbert Morris 181 States abandoned rehabilitation as the central purpose of punishment and replaced it, not with the retribution favored by many academics, but with incapacitation. If "nothing works" to reduce recidivism, it seemed to follow that offenders should not be released from prison. 2 Many states eliminated or curtailed probation and parole, imposed mandatory minimum penalties, and added sentencing enhancements for repeat offenders.1 3 In Ewing v. California, the Supreme Court upheld a penalty of twenty-five years to life for the theft of three golf clubs under California's recidivist law.1 8 4 The Court denied that such a sentence was unconstitutionally disproportionate, on the ground that it served the permissible penal purpose of incapacitation.
8 5 Proportionality did not require that sentences of incarceration be deserved.
Jonathan Simon shows how criticism of the Warren Court's criminalprocedure decisions and of its brief abolition of the death penalty helped make crime a national political issue. The governors and state legislators who swept into office on a platform of restoring the death penalty also helped pass determinate and recidivist sentencing reforms that greatly increased penalties.
8 6 As we have noted, Stuntz narrates the story of many states responding to criminal-procedure reforms that appeared to impede police investigation by criminalizing conduct that was easy to prove, such as possession offenses, expanding inchoate offenses like conspiracy and burglary, and raising penalties for low-level offenses. Stuntz argues that high penalties also resulted from racial politics, as suburban-dwelling whites elected county prosecutors who concentrated their tough enforcement efforts against urban-dwelling African Americans.
8 7
Certainly racial disparity prevails in the American criminal justice system. A Bureau of Justice Statistics study found that black men were imprisoned at more than six times the rate of white men in the last quarter of the twentieth century.
1 88 African Americans are more likely to be stopped by police than whites, whether in cars 8 9 or on foot. 190 They are three times more likely than whites to be searched if stopped in a car, 191 with no evidence that the success rate for these searches can justify those numbers. 192 African Americans are 2.5 times more likely to be arrested than whites, 193 and when they are convicted of offenses, African Americans face longer sentences. 194 At one time the Supreme Court viewed the danger of racial discrimination in the criminal justice system as a contributing reason for imposing rights to counsel and jury trials on the states, 195 for strengthening the right to silence during interrogation, 96 for prohibiting vague and retroactive offenses, 197 and for limiting capital-sentencing discretion. 19 Yet as incarceration rates climbed, the Supreme Court came to accept pervasive racial discrimination in criminal justice as inevitable and irremediable.
Thus, in McCleskey v. Kemp the Court rejected a challenge to Georgia's capital punishment statute, where the challenge was based on a statistical study. Controlling for all relevant neutral factors, the study showed that Georgia prosecutors were almost five times more likely to seek the death penalty when the victim of a black killer was white as when such a victim was black, and twice as likely to seek the death penalty when the killer of a white victim was black as when such a killer was white. 199 McCleskey-a black killer of a white police officer-lost his equal protection challenge on the ground that he could not demonstrate racial discrimination in his own case, nor could he show a racially discriminatory motive for the grant of discretion to prosecutors to seek the death penalty. 00 Moreover, the Court held that discretion was somehow necessary to punish murder and that it was unduly burdensome to require prosecutors to explain and justify their capital charging decisions.201 Despite the Court's own attack on discretion as potentially discriminatory, 2 2 the Court treated McCleskey's challenge to discretion as a challenge to "the heart of the State's criminal justice system." 20 3 Then, in rejecting his Eighth Amendment claim-that the statistical pattern showed the death penalty to be operating arbitrarily-the Court declared that discretion is required in capital sentencing to enable the jury to empathize with capital defendants and to consider all possible mitigating circumstances. 2 0 4 In so doing, however, the Court accepted that juries will show selective empathy, based on their ability to identify with both the defendant and the victim. In a society with an enduring history of racial animus, racial disparities in capital sentencing seem almost inevitable. The Court recognized and accepted this unhappy implication when it concluded that McCleskey had no complaint that similarly situated defendants were spared the death penalty when he was not. 20 5 More significantly, the Court averred that racial disparities in the criminal justice system were too widespread and pervasive to remedy-that to recognize racially disparate punishment as unconstitutionally unacceptable would require holding that a society suffused with racial prejudice could not impose legitimate punishment:
McCleskey's claim, taken to its logical conclusion, throws into serious question the principles that underlie our entire criminal justice system. The Eighth Amendment is not limited in application to capital punishment, but applies to all penalties. Thus, if we accepted McCleskey's claim that racial bias has impermissibly tainted the capital sentencing decision, we could soon be faced with similar claims as to other types of penalty.
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The Court then noted that "[situdies already exist [ed] [to] allegedly demonstrate a racial disparity in the length of prison sentences."
207 Just out of view was the question of why American political culture, with its strange combination of liberal institutions, penal severity, and intractable racial stratification, uniquely insists on so much discretion in prosecution, disposition withouttrial, and sentencing.
Thus, the Supreme Court seemed committed to affording law enforcement broad discretion while professing helplessness to affect the racial disparities that such discretion renders inevitable. In first developing its challenge to capital punishment as arbitrary and discriminatory, the NAACP Legal Defense Fund argued that capital punishment would be seen as cruel and barbarous if applied uniformly and consistently, and that it was tolerated by the white majority only on the assumption that a discretionary criminal justice process would confine execution to the poorest and most powerless, including African Americans.
2 08 Today, mass incarceration is subject to a similar critique. Deterrence does not justify very long sentences, since increasing the length of terms of incarceration has no demonstrable deterrent effect. 209 Mass incarceration cannot be justified on grounds of incapacitation because of our limited ability to predict future criminality, and because incarcerated offenders are still capable of crimes of violence against each other.
10 So mass incarceration is hard to justify and may be tolerated only on the expectation that it will be aimed primarily against someone else.
Like the death penalty in the 1950s, mass incarceration today can be critiqued as an instrument of racial stratification, conferring privilege on whites because they are advantaged in the discretionary processes of policing, prosecution, and sentencing that control its boundaries. The racial distribution of punishment means that its unprecedented expansion has impacted African Americans disproportionately. Recent books by Michelle Alexander and Alice Goffman detail the corrosive effects of overincarceration and overcriminalization on the families, neighborhoods, and life chances of African Americans in particular.2 1 1 Other scholars, including Stuntz, Randall Kennedy, and James Forman Jr. have emphasized that high violent-crime rates and ineffective law enforcement have also plagued the same communities. 212 Two generations ago, many of the young people who flocked to law schools were inspired by the role that lawyers and judges played in supporting the civil rights movement to redress long-established injustice. Talented people who could expect professional success in any number of pursuits chose law because they saw an opportunity to exercise agency, participate in progress, and serve justice.
In the last generation, the explosion of criminal punishment has undone or reduced to irrelevance some of the successes of the civil rights movement. Prohibitions on segregation and even slavery may have little practical value for 2.3 million prisoners confined and separated from the rest of society.
3
Voting rights can mean little to the six million Americans disenfranchised by a criminal sentence or a criminal record. 214 Rights against employment discrimination may mean little to those whose resumes are blemished by a criminal record and whose wages are garnished to pay proliferating fines and fees. If law school has lost its power to inspire young people, perhaps that is not most fundamentally because it has become a less-reliable elevator to the penthouse of inequality. Perhaps it is because, in an era when law no longer presents itself as defender of the disadvantaged, the legal profession has nothing to offer its recruits except money. If so, law schools eat their own seed corn by acclimating students to accept unjust legal arrangements. A model of legal education as technical training thus may be particularly inapt for contemporary criminal law, where it can imply acceptance of a frequency and severity of punishment unprecedented in American history and unparalleled in the developed world. A legal system in which levels of incarceration can change by 700 percent in a generation is not stable enough to justify restricting legal education to the explication and application of settled doctrine. We must prepare our students to read the political landscape pragmatically and fashion arguments of principle and policy to guide the path of change.
